THE ARCHBISHOPS’ COUNCIL
THE EQUALITY ACT 2006 
PART 2 – DISCRIMINATION ON GROUNDS OF RELIGION OR BELIEF 
PART 3 AND THE EQUALITY ACT (SEXUAL ORIENTATION) REGULATIONS 2007– DISCRIMINATION ON GROUNDS OF SEXUAL ORIENTATION 
INTRODUCTION 
1. Since the first race relations legislation in 1965 and legislation on equal pay and sex discrimination in the 1970s, legislation to promote equality and make unfair discrimination unlawful has proliferated. There are now six distinct strands of unlawful discrimination, namely in relation to race, gender, disability, religion and belief, sexual orientation and age. 

2. The range of activities to which the legislation applies varies from strand to strand. For example it has long been unlawful to discriminate on grounds of race not just in relation to employment but also in the provision of good, facilities, services and premises and in a number of other ways. By contrast, there was no legislation in force in relation to age discrimination until October 2006 and that is concerned specifically with employment-related issues. 

3. With the creation of a new Equality and Human Rights Commission the Government has been reviewing discrimination law across the board and is likely to come forward in 2007 with proposals for eventual legislation to rationalize and streamline the law. Some variation across the strands will always be necessary given the need to frame sensible legislation that reflects the distinctiveness of each strand. The circumstances in which it is, for example, reasonable for the law to allow people to treat others differently on grounds of age are clearly not the same as those which apply to discrimination on grounds of race. But some increased harmonization seems likely. 

4. Anti-discrimination legislation has a number of common features. In each case it covers direct and indirect discrimination. In each cases the remedies lie with the employment tribunals and the civil, rather than criminal, courts. And in each case the burden of proof, once the basis of a complaint is established, rests with the person alleged to have discriminated. This does not mean that it is easy for a complainant to win a discrimination claim. But it does mean that respondents have to be able to demonstrate persuasively that they acted within the law. Where discrimination is demonstrated, awards of compensation can be substantial. 

5. This guidance note concerns two substantial changes in the law that came into effect throughout Great Britain on 30 April 2007. Under Part 2 of the Equality Act 2006 it is now unlawful, subject to certain exceptions, to discriminate on grounds of religion or belief in relation to the provision of goods, facilities and services (and some other matters). Under Part 3 of the Act, and the Regulations made under that part, discrimination on grounds of sexual orientation in relation to the provision of goods, facilities and services (and some other matters) is unlawful, again subject to certain exceptions. 

6. This advice on the application of Part 2, and the Regulations made under Part 3, is intended to serve as a basic guide to dioceses, parishes and incumbents. It is not intended to be comprehensive or as a substitute for specific legal advice on the application of the provisions in particular circumstances that arise. In particular it does not deal with the position of private landlords, businesses or schools. 2 

PART 2 OF THE EQUALITY ACT 2006 – DISCRIMINATION ON GROUNDS OF RELIGION OR BELIEF 
UNLAWFUL DISCRIMINATION – GENERAL PROVISIONS 
The meaning of “religion” and “belief” (section 44) 
7. “Religion” means any religion and “belief” means any religious or philosophical belief. All the major religions are clearly included within the definitions; but so are less well-known religions and beliefs. The definitions of “religion” and “belief” are widely drawn. If something appears to have the characteristics of a religion, or of religious or philosophical belief, it is advisable to assume that it falls within the definitions. 

8. It should be noted that for the purposes of Part 2 of the Act, “religion or belief” includes a lack of religion or a lack of belief. 

The meaning of “discrimination” on grounds of religion or belief (section 45) 
9. Discrimination is defined in three ways. It can be: 

9.1. Direct discrimination: treating a person less favourably than one would treat others in similar circumstances, where the less favourable treatment is on the grounds of (1) that person’s religion or belief, or (2) the religion of belief of someone else (such as the person’s spouse/partner, parent etc.). 

Direct discrimination includes treating someone less favourably on the grounds of a religion which the discriminator thinks that they belong to, or a belief which the discriminator thinks that they hold, even if this is not in fact the case. Also, because of the way in which “religion” and “belief” are defined, it includes treating someone less favourably because they have no religion or subscribe to no belief. 

9.2. Indirect discrimination: applying a provision, criterion or practice which – although applied generally to everyone – puts people of a particular religion or belief at a disadvantage compared with other people in similar circumstances, and which cannot reasonably be justified by reference to matters other than religion or belief. 

9.3. Victimization: treating a person less favourably because they intend to bring, or have brought, a claim for unlawful religious discrimination under Part 2 (or are suspected of intending to do so/of having done so). It also includes treating a person less favourably because they intend to give, or have given, information or evidence in relation to a claim under Part 2 (or are suspected of intending to do so/of having done so). 

AREAS OF ACTIVITY IN WHICH DISCRIMINATION IS UNLAWFUL 
Goods, facilities and services (section 46) 
10. Subject to certain exceptions (see below) it is unlawful for a person or organisation which provides goods, facilities or services to the public (or a section of the public – e.g. pensioners, mothers) to discriminate in any of the ways defined by the Act (see above) against a person who seeks to obtain, or use those goods, facilities or services 

• by refusing to provide that person with the goods, facilities or services in question; 
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• by refusing to provide that person with goods, facilities or services of the same or similar quality to goods, facilities or services the person or organisation normally provides to the public (or section of the public to which the person in question belongs); or 

• by refusing to provide goods facilities and services in the same manner, or on the same terms, as the person or organisation normally provides them. 

11. “Goods, facilities and services” are not defined in the Act, but should be interpreted widely to include anything that could be so described and which the person or organisation concerned provides to the public. The expression includes access to and use of a place which the public are permitted to enter. In principle, it includes the sacraments and other ministrations of the church; it will also include other provision made to the public such as food, drink, creches etc. 

Premises (section 47) 
12. Subject to certain exceptions (see below) it is unlawful to discriminate against a person, on grounds of religion or belief, in relation to permitting them to have the use of premises. This type of prohibited discrimination would (subject to exceptions) apply in relation, for example, to lettings of church halls or the sale of former church halls. 

Discriminatory practices (section 53) 
13. It is unlawful to operate a practice which is likely to result in unlawful discrimination, if the practice is applied to a person of any religion or belief. So for example, a sign that said that all men must remove their headgear on entering a church that was open to the public might amount to a discriminatory practice because male members of some religions are required to keep their heads covered. The notice (and the rule which it applied) would in principle amount to an unlawful discriminatory practice even if no-one from one of the religions concerned actually entered the church. If a church wished to apply a rule such as this it would need to consider whether it could rely on the exceptions that exist for the benefit of religious organisations – see below. 

Discriminatory advertisements (section 54) 
14. It is unlawful to publish an advertisement that indicates an intention to discriminate unlawfully. 

Instructing or causing discrimination (section 55) 
15. It is unlawful to instruct, cause, or attempt to cause, or induce, or attempt to induce, another person to discriminate unlawfully on grounds of religion or belief. 

EXCEPTIONS FOR RELIGIOUS ORGANISATIONS 
Organisations relating to religion or belief 
16. Part 2 includes certain exceptions for the benefit of organisations relating to religion or belief. The types of organisations which have the benefit of the exceptions are defined in section 57(1) of the Act. These will include most of the bodies that make up the Church of England, including cathedrals, diocesan bodies such as DBFs, and PCCs and most parochial charities (such as those which own church halls, for example). 

17. The exceptions are not available to organisations whose sole or main purpose is commercial; however this should not affect Church of England bodies. PCCs and parochial charities often let out their halls in return for payment when the hall is not required for parochial purposes. 4 

However this does not make the purpose of the PCC or the charity solely or mainly commercial: the lettings should be merely ancillary to the organisation’s religious purposes. 

The exceptions which apply 
18. An organisation relating to religion or belief is, in certain circumstances, permitted to impose restrictions that would otherwise amount to unlawful discrimination. It is permitted to do the following: 

• to restrict membership of the organisation, 

• to restrict participation in activities undertaken by the organisation or 

on its behalf or under its auspices, 

• to restrict the provision of goods, facilities or services in the course of 

activities undertaken by the organisation or on its behalf or under its 

auspices, or 

• to restrict the use or disposal of premises owned or controlled by the 

organisation. 

(section 57(3)). 

19. And a minister of religion is permitted: 

• to restrict participation in activities carried on in the performance of his 

functions, or 

• to restrict the provision of goods, facilities or services in the course of 

activities carried on in the performance of his functions. 

(section 57(4)). 

20. However, the restrictions set out above are permitted only if they are imposed – 

• by reason of or on the grounds of the purpose of the organisation, or 

• in order to avoid causing offence, on grounds of the religion or belief to 

which the organisation relates, to persons of that religion or belief. 

(section 57(5)). 

The exceptions in practice 
21. Membership. The imposition of a restriction in relation to membership is unlikely to be of particular significance in relation to the Church of England as such, given the absence of any formal membership criteria, or of any mechanism for admitting a person to, or depriving them of, membership. (The position may, however, be different for particular groups and organisations associated with the Church of England which have formal membership structures. If such a group wished to restrict membership on the basis of religion it would need to consider whether it came within the definition of an organisation relating to religion or belief – see above – and that it was imposing the restriction on one of the permitted grounds.) 

22. Activities. A restriction imposed in relation to activities might be applied to participation in services, pilgrimages, parish lunches, house groups etc. However it should be borne in mind 5 

that all parishioners, irrespective of their religion, are legally entitled to attend services in their parish church. 

23. Goods, facilities and services. As Part 2 permits the imposition of a restriction in the provision of goods, facilities and services, an incumbent could lawfully refuse to provide a service of blessing to a couple who had married in a register office and were members of a non-Christian religion; or not admit to Holy Communion persons who are not qualified under Canon B 15A. 

24. Premises. A PCC (or parochial charity) could in principle lawfully refuse to let out its church hall for use by other religious groups. 

25. However given that restrictions are permitted only if imposed on one of the two grounds set out above (the purpose of the organisation, or to avoid causing offence on grounds of religion or belief), any person church body, or minister must be satisfied that one or both of these grounds are satisfied before imposing any restriction that would otherwise amount to religious discrimination within Part 2. Thus, to take the examples given above: 

25.1 It could reasonably be said that refusing to let out the church hall for use by another religious group for their religious services was imposed on the grounds of the purpose of the organisation, given that a PCC’s functions include promoting the mission of the Church in the parish and a PCC might reasonably take the view that allowing members of a different religion to operate from church premises conflicted with that function. However, the decision would, of course, be one for the individual PCC to make. Similar considerations would apply in the case of a parochial charity which owned a church hall: the trustees should have regard to the trust deed or other charitable instrument. 

25.2 If members of a non-Christian religion presented themselves at the time of communion, and the minister (no doubt in a pastorally sensitive manner) declined to admit them to communion (and thereby imposed a restriction on participation in an activity, or on the provision of goods, facilities and services) he could no doubt justify doing so on the basis that the restriction was imposed in order to avoid causing offence, on grounds of religion, to other members of the congregation. The decision would be made (in accordance with Canon B 15A) by the minister concerned. 

Religious charities 
26. Many religious charities will qualify as religious organisations within the meaning of section 57(1) and therefore be in a position to take advantage of the exceptions that apply to religious organisations generally set out above. Section 58 of the Act provides further exceptions for religious charities to enable them to comply with the terms of their “charitable instrument” (trust deed, constitution, memorandum and articles of association etc.). Nothing in Part 2 of the Act makes it unlawful for a religious charity to provide benefits only to persons of a particular religion if that restriction is imposed by the charitable instrument and the charity is acting under the instrument. So for example, a charity established to make grants to the clergy of the Church of England would not be acting unlawfully in refusing to consider applications from clergy of other denominations (or other religions). 6 

PART 3 OF THE EQUALITY ACT 2006 AND THE EQUALITY ACT (SEXUAL ORIENTATION) REGULATIONS 2007 – DISCRIMINATION ON GROUNDS OF SEXUAL ORIENTATION 
27. The bulk of the provisions that deal with discrimination on grounds of sexual orientation are not contained in the Equality Act itself, but in the Equality Act (Sexual Orientation) Regulations 2007 made by the Secretary of State under a power conferred by Part 3 of the Act. The Sexual Orientation Regulations broadly follow the same framework as Part 2 of the Act which deals with religion and belief; however, there are some differences which are highlighted below. 

UNLAWFUL DISCRIMINATION – GENERAL PROVISIONS 
The meaning of “sexual orientation” (section 35 of the Equality Act) 
28. Sexual orientation means an individual’s sexual orientation towards persons of the same sex, persons of the opposite sex, or both. In other words it includes heterosexual, homosexual and bi-sexual orientation. 

The meaning of “discrimination on grounds of sexual orientation” (regulation 3) 
29. As in the case of religious discrimination, discrimination on grounds of sexual orientation is defined in three ways. It can be: 

29.1. Direct discrimination: treating a person less favourably than one would treat others in similar circumstances, where the less favourable treatment is on the grounds of (1) that person’s sexual orientation, or (2) the sexual orientation of someone else (such as the person’s parent, god-parent, child etc.). 

Direct discrimination includes treating someone less favourably on the grounds of a sexual orientation which the discriminator thinks that they have, even if this is not in fact the case. 

29.2. Indirect discrimination: applying a provision, criterion or practice which – although applied generally to everyone – puts people of a particular sexual orientation at a disadvantage compared with other people in similar circumstances, and which cannot be reasonably justified by reference to matters other than the sexual orientation of the person in question. 

29.3. Victimization: treating a person less favourably because they intend to bring, or have brought, a claim for sexual orientation discrimination under the Regulations (or are suspected of intending to do so/of having done so). It also includes treating a person less favourably because they intend to give, or have given, information or evidence in relation to a claim under the Regulations (or are suspected of intending to do so/of having done so). 

30. It should be noted that in the cases of direct and indirect discrimination, the Regulations treat civil partners and married couples as being in exactly the same position. This means that it will not be possible to avoid a finding of unlawful discrimination by saying that particular goods, facilities and services were provided to married couples only, where the person alleging discrimination is in a civil partnership. It is however permissible under the Regulations to limit the provision of goods, facilities and services to married couples and civil partners (i.e. to exclude persons who are in neither category). 

31. It should further be noted that in all three cases of discrimination, it will not be possible to avoid a finding of unlawful discrimination by saying that it was not the person’s sexual 7 

orientation as such that was taken exception to, but only their sexual conduct. The law does not make such a distinction, and discriminating on grounds of same-sex conduct will amount to discrimination on grounds of sexual orientation under the Regulations and therefore be unlawful unless one of the exceptions in the Regulations applies. 

AREAS OF ACTIVITY IN WHICH DISCRIMINATION IS UNLAWFUL 
Goods, facilities and services (regulation 4) 
32. As under part 2 of the Equality Act in relation to religion and belief, it is (subject to certain exceptions – see below) unlawful for a person or organisation which provides goods, facilities or services to the public (or a section of the public – e.g. pensioners, mothers) to discriminate in any of the ways defined by the Regulations (see above) against a person who seeks to obtain, or use those goods, facilities or services. 

33. Reference should be made to the advice given above in relation to Part 2 of the Act and the information given there concerning the provision of goods, facilities and services. 

Premises (regulation 5) 
34. Subject to certain exceptions (see below) it is unlawful to discriminate against a person, on grounds of sexual orientation, in relation to permitting them to have the use of premises. As under Part 2 of the Act, this type of prohibited discrimination would (subject to exceptions) apply in relation, for example, to lettings of church halls. 

Other unlawful discrimination (regulations 9 –11) 
35. As under Part 2 of the Equality Act, discriminatory practices, discriminatory advertisements, and instructing or causing discrimination are made unlawful by the Regulations. (See above for the equivalent provisions under Part 2.) 

EXCEPTIONS FOR RELIGIOUS ORGANISATIONS 
Organisations relating to religion or belief 
36. The Regulations include certain exceptions for the benefit of organisations relating to religion or belief. The types of organisations which have the benefit of the exceptions are defined in regulation 14(1). With one minor exception, the types of organisation are the same as those defined in section 57(1) of the Equality Act. As under Part 2 of the Act, most of the bodies that make up the Church of England, including cathedrals, diocesan bodies such as DBFs, and PCCs and most parochial charities will be within the definition of organisations that have the benefit of the exceptions. Again, organisations whose sole or main purpose is commercial are not covered. See above for further details. 

The exceptions which apply 
37. The list of exceptions which apply to religious organisations is set out in regulation 14(3). The list is the same as that contained in section 57(3) of the Equality Act in relation to religion and belief: see above. 

38. There is a small, but possibly significant, difference in how the exceptions apply under the Sexual Orientation Regulations, compared with Part 2 of the Act. Under the Regulations, the permitted restrictions may be imposed by a religious organisation “in respect of a person on the 8 

ground of his sexual orientation” (emphasis added). It will be recalled that the definition of direct discrimination includes less favourable treatment not only on the ground of the sexual orientation of the person in question, but also of any other person (e.g. their parent, god-parent, child). But a restriction (under the exceptions which apply for the benefit of religious organisations) can be applied only in respect of a person on the ground of that person’s sexual orientation. 

39. A minister of religion is permitted to impose the same restrictions as are permitted under Part 2 (section 57(4) – see above for details). 

40. As under Part 2 of the Act, restrictions are permitted only if imposed on one of two specified grounds. However the grounds which must be satisfied under the Sexual Orientation Regulations are different from those that must be satisfied under Part 2 of the Act. Under the Regulations, a restriction is permitted only if it is imposed – 

• if it is necessary to comply with the doctrine of the organisation; or 

• so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion's followers. 

(regulation 14(5)). 

41. The second ground – relating to religious convictions – is broader and is likely in general to prove a more straightforward ground on which to rely since it avoids arguments about what is “necessary” to comply with the doctrine of the Church of England: it cannot be doubted that there are a substantial number of church members whose religious convictions are such that acting in a way that appeared to endorse sexual relationships outside marriage would inevitably conflict with those convictions. However, consistency of approach is important: it is likely that a person or organisation that applies a restriction in relation to a homosexual person on the grounds of their sexual conduct will be found to have done so lawfully only if they would also impose the same restriction in respect of a heterosexual person in a sexual relationship outside marriage. In all cases, the church body, or minister must be satisfied that at least one of the grounds are satisfied before imposing any restriction that would otherwise amount to discrimination under the Regulations. 

The exceptions in practice 
42. Membership. As under Part 2 of the Equality Act, the imposition of a restriction in relation to membership is unlikely to be of particular significance in relation to the Church of England as such, given the absence of any formal membership criteria, or of any mechanism for admitting a person to, or depriving them of, membership. (Again, however, the position may be different for particular groups and organisations associated with the Church of England which have formal membership structures. If such a group wished to restrict membership on the ground of persons’ sexual orientation it would need to consider whether it came within the definition of an organisation relating to religion or belief – see above – and that it was imposing the restriction on one of the permitted grounds.) 

43. Activities. A restriction imposed in relation to activities might apply to similar types of parish activity as have already been mentioned in relation to Part 2 of the Act (see above). Again, however, it should be remembered that all parishioners have a legal right to attend services in their parish church. 9 

44. Goods, facilities and services. As the Regulations permit the imposition of a restriction in the provision of goods, facilities and services, an incumbent could lawfully refuse to provide a service of blessing to a same-sex couple who had entered into a civil partnership. 

45. There was a certain amount of discussion, during the passage of the Regulations, about whether they would affect the ability to refuse to admit to Holy Communion persons to whose sexual conduct exception was taken. First it must be borne in mind that it is only in very limited circumstances that anyone who is qualified to be admitted to Holy Communion (under Canon B 15A) can lawfully be refused the sacrament. The matter is covered by the Sacrament Act 1547 – section 8 of which prohibits the minister from denying the sacrament to any person “without lawful cause” – and Canon B 16 (Of notorious offenders not to be admitted to Holy Communion). The terms of Canon B16 provide the “lawful cause” whereby a person otherwise entitled to receive the sacrament may be denied it. The basic rule under the Canon is that if the minister is presented with a case of a person who he believes “ought not to be admitted [to the sacrament] by reason of malicious and open contention with his neighbours, or other grave and open sin without repentance”, he must refer the matter to the diocesan bishop and then follow the bishop’s directions in the matter. In the meantime he may not refuse the sacrament to the person concerned. The only exception to the basic rule is in the case of “grave and immediate scandal to the congregation”, in which case the minister must not admit the person concerned to Holy Communion, but must within seven days report the matter to the Bishop and then follow the bishop’s directions in the matter. It is already the case, therefore, that a minister has no general power or discretion to refuse to admit to the Holy Communion persons who qualify under Canon B 15A. 

46. In the event that a minister did refuse the sacrament in accordance with Canon B 16 to a person on the grounds of that person’s homosexual conduct, the minister would be acting lawfully in terms of the Sexual Orientation Regulations. He would be restricting participation in an activity, and/or the provision of goods, facilities and services, in respect of the person concerned on the ground of his sexual orientation; and the restriction would be imposed so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers (the intention of Canon B 16 being, essentially, the avoidance of offending the congregation). It is at best doubtful, however, whether refusing a person admission to communion on the ground of homosexual conduct in order to exercise “discipline” over that person – as opposed to avoiding causing offence to the congregation – would be lawful, either under ecclesiastical law or under the Regulations. It must also be emphasised that consistency of approach is important here: it is unlikely that it would be lawful to refuse the sacrament to a person in an active same-sex relationship unless it could be shown that it would also be refused to an unmarried person in an active heterosexual relationship. 

47. Premises. A PCC (or parochial charity) could in principle lawfully refuse to let out its church hall for use by gay campaigning groups. It could reasonably be maintained that a decision to refuse to let out the church hall for use by such group was based on a desire to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers. The decision would, of course, be one for the individual PCC (or parochial charity) to make. Similar considerations would apply in the case of a parochial charity which owned a church hall. 

48. A religious organisation (as defined in regulation 14) that owns or controls a conference/retreat centre could lawfully refuse to accommodate same-sex couples together, even if it did so for married couples. This would be on the basis that it was restricting the use or premises so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers. 10 

Religious charities 
49. As under Part 2 of the Act, many religious charities will qualify as religious organisations within the meaning of regulation 14(1) and such a charity will therefore be in a position to take advantage of the exceptions that apply to religious organisations generally (set out above). 

50. Some charities – including religious charities – have created commercial arms which operate in order to raise funds for the parent charity. These commercial arms are often limited companies and distinct legal entities from the parent charity. Given that they are created expressly for the purpose of commercial activity they will not be able to bring themselves directly within the exceptions for organisations relating to religion or belief. This is because their “sole or main purpose is commercial” (see regulation 14(2)(a)). However the exception for religious organisations in regulation 14(3) also covers “anyone acting on behalf or under the auspices of” a religious organisation. A commercial arm of a religious charity may lawfully restrict participation in activities, and the provision of goods, facilities and services in the course of activities (on the same basis that a religious organisation might do so) so long as the activities in question are undertaken by it – and it is acting – on behalf of, or under the auspices of, the parent religious organisation. It may also lawfully restrict the use or disposal of premises (again, on the same basis that a religious organisation might do so) provided that the premises in question are either owned or controlled by the parent religious organisation on whose behalf, or under whose auspices, it is acting. Whether a charity’s commercial arm is acting on behalf of, or under the auspices of, a religious organisation will vary and depend on the facts of the particular case: specific legal advice should be taken. 

51. Regulation 18 of the Act provides a specific exception for religious charities to enable them to comply with the terms of their “charitable instrument” (trust deed, charter etc.). Nothing in the Regulations makes it unlawful for a religious charity to provide benefits only to persons of a particular sexual orientation if that restriction is imposed by the charitable instrument and the charity is acting under the instrument. However, it seems unlikely that the charitable instruments of many religious charities will impose such a restriction. 
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